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closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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DETAILED ACTION 



This Office Action is in response to the amendment filed 07/30/2008. No new 
claims have been added. 

Applicant's arguments filed 07/30/2008 have been fully considered. Rejections 
and/or objections not reiterated from previous Office Actions are hereby withdrawn. The 
following rejections and/or objections are either reiterated or newly applied. They 
constitute the complete set of rejections and/or objections presently being applied to the 
instant application. 

Claim Rejections - 35 USC §112, 1 st paragraph 

The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

ClaimlOand 11 are rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim(s) contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
one skilled in the relevant art that the inventor(s), at the time the application was filed, 
had possession of the claimed invention. 

The description requirement of the patent statute requires a description of an 
invention, not an indication of a result that one might achieve if one made that invention. 
See, e.g., In re Wilder , 22 USPQ 369, 372-3 (Fed. Cir. 1984). (Holding that a claim was 
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not adequately described because the specification did 'little more than outline goals 

appellants hope the claimed invention achieves and the problems the invention will 

hopefully ameliorate.') 

Mere indistinct terms (such as "natural sources thereof used herein), however, 

may not suffice to meet the written description requirement. This is particularly true 

when a compound is claimed in purely functional terms. See Univ. of Rochester v. G.D. 

Searle , 69 USPQ2d 1886 (CAFC 2004) at 1892, stating: 

The appearance of mere indistinct words in a specification or a claim, even an original 
claim, does not necessarily satisfy that requirement. A description of an anti-inflammatory 
steroid, i.e., a steroid (a generic structural term) described even in terms of its functioning 
of lessening inflammation of tissues fails to distinguish any steroid from others having the 
same activity or function. A description of what a material does, rather than of what it is, 
usually does not suffice.... The disclosure must allow one skilled in the art to visualize or 
recognize the identity of the subject matter purportedly described. (Emphasis added). 

Conversely, a description of a chemical genus will usually comprise a recitation 
of structural features common to the members of the genus, which features constitute a 
substantial portion of the genus. See Univ. of Calf. V. Eli Lilly . 43 USPQ 2d 1398, 1406 
(Fed. Cir. 1997). This is analogous to enablement of a genus under Section 112, If 1, by 
showing the enablement of a representative number of species within the genus. 

A chemical genus can be adequately described if the disclosure presents a 
sufficient number of representative species that encompass the genus. If the genus has 
substantial variance, the disclosure must describe a sufficient number of species to 
reflect the variation within that genus. See MPEP 2163. The MPEP lists factors that can 
be used to determine if sufficient evidence of possession has been furnished in the 
disclosure of the Application. These include the level of skill and knowledge in the art, 
partial structure, physical and/or chemical properties, functional characteristics alone or 



Application/Control Number: 10/527,097 Page 4 

Art Unit: 1612 

coupled with a known or disclosed correlation between structure and function, and the 
method of making the claimed invention. Disclosure of any combination of such 
identifying characteristics that distinguish the claimed invention from other materials and 
would lead one of skill in the art to the conclusion that the applicant was in possession 
of the claimed species is sufficient. MPEP 2163. 

Here, the specification does not provide a reasonably representative disclosure 
of useful "natural sources thereof generally, a potentially huge genus inclusive of many 
different compounds having widely divergent structures and functions. Specifically, the 
specification does not disclose any species and, therefore, is not viewed as being 
reasonably representative of the genus in its claimed scope because no readily 
apparent combination of identifying characteristics is provided, other than the disclosure 
of those specific species as examples of the claimed genus. 

Claim Rejections - 35 USC § 112, 2 nd paragraph 

Claims 10 and 11 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

The use of the term "natural sources thereof in line 6 of each claim renders the 
claims indefinite. It is not clear what constitutes a "natural source" of the claimed 
compounds, i.e., it is not clear how one can determine if a given compound has come 
from a laboratory or from "nature", without some additional distinguishing limitation (e.g., 
a recitation of a "plant extract" comprising said compound). 
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Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 11 and 12 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Riley et al. (U.S. 2002/0098253). 

Riley et al. teaches a method for treating age-related damage to skin comprising 
an oral composition comprising Sacred Lotus extract (Abstract, [0034]-[0039]). Sacred 
Lotus seeds contain vitamin C which contributes to anti-aging affects on skin [0051]. 
One composition is comprised of Sacred Lotus seed extract, L-Carnitine and an 
additional antioxidant, natural vitamin E, which is ground and pressed into a tablet 
[0061], [0072]. The present invention contemplates treating skin with either oral 
compositions alone or concomitantly administering topical compositions [0060]. 

The prior art anticipates the instant claims insofar as they disclose a composition 
comprised of L-Carnitine and antioxidants (vitamin C and vitamin E) and a 
pharmaceutical carrier; and methods of administration to restore skin to a youthful 
appearance. Since the components of the composition and method are the 
substantially the same as those of the instant application, if the composition was 
administered to treat skin, the L-Carnitine it would inherently stimulate energy 
metabolism of the cell; and the composition would inherently improve skin quality and 
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treat or restore skin age-related alterations by stimulating production and deposition in 
skin of glycosaminoglycans to improve skin turgor. 

No claims are allowed. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
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published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Darryl C. Sutton whose telephone number is 
(571)270-3286. The examiner can normally be reached on M-Th from 7:30AM to 
5:00PM EST or on Fr from 7:30AM to 4:00PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick Krass, can be reached at (571)272-0580. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 



/Darryl C Sutton/ 
Examiner, Art Unit 1612 

/Frederick Krass/ 

Supervisory Patent Examiner, Art Unit 1612 



